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(the daughter) to be delivered at my death." This instrument the grantor re- 
tained until her death. The court held the paper to be testamentary. Here it 
will be noted there was no delivery of the instrument. 
See also Grand Fountain, etc. of True Reformers v. Wilson (Va. ), 32 S. E. 48. 



Partnership — Social and Separate Creditors. — In Steiner v. Peters Store 
Co. (Ala.), 24 South. 576, it is held that an execution issued on a joint judgment 
against all the members of a copartnership, though the debt be not a partnership ob- 
ligation, may be levied on the partnership assets, and the lien thus secured will bind 
the firm's entire interest in the assets so levied on, to the exclusion of unsecured 
partnership creditors. The decision is plainly right on principle, though many cases 
are found contra. The confusion is due to overlooking the elementary principle 
that the partnership creditors have no equity of their own to a preference out of 
the partnership assets, but only through the individual rights of the several mem- 
bers of the firm. And when the latter waive these equities, or, by reason of being 
themselves personally bound by the execution debt, their equities are excluded by 
operation of law, the preferential claim of the social creditors vanishes. Saunders 
v. Reitty, 105 N. Y. 12; Gottchman v. Maupin, 78 Ky. 33; Case v. Beauregard, 99 
D. S. 119. The Alabama case cited is directly opposed by Rouss v. Wallace (Col. ), 
50 Pac. 366, noticed in 3 Va. Law Reg. 608. In that case the court admitted 
that if a sale were actually made under the execution against the individual part- 
ners, the equities of the partners, and consequently of social creditors, would be 
divested, but held that a subsequent levy by partnership creditor, before a sale 
under the former levy, would take priority, since, as the court said, " Upon the 
facts of the levy, no waiver of the equities of the partners could be predicated." 
This overlooks the fact that the equities of the partners may be divested not only 
by voluntary waiver, but by operation of law. The levy by the individual creditor 
on a judgment against all the partners binds all the partners. No equity being 
left in them to object that the lien does not bind the entire partnership interest, 
there is, of course, no equity left through which social creditors may work out a 
preference. The ruling of the Colorado court cannot be maintained on principle. 



Jurisdiction of Federal Courts — Enjoining Criminal Proceedings in 
a State Court.— The case of Harkrader v. Wadley, 172 U. S. 148 (19 Sup. Ct. 
119), commented upon in our last number, in which it was held that the Federal 
courts of equity have no jurisdiction to enjoin criminal proceedings in a State 
court, is affirmed in Fdts v. McGhee, 19 Sup. Ct. 269. The facts were that the 
legislature of Alabama passed an act fixing the maximum rate of toll on a bridge 
over the Tennessee river at Florence, owned by a railroad company, and pre- 
scribing a penalty for violations of the act. Believing the act to be unconstitu- 
tional, the receiver of the railroad company ordered the toll-gate keepers to 
disregard it; it was so disregarded, and numerous criminal prosecutions were 
instituted in the State court against the toll-gate keepers for violations of the act. 
Thereupon the receiver filed a bill in the Federal court, and an injunction was 
promptly issued against the governor of the State, the attorney-general, "and all 
persons whomsoever," prohibiting them from instituting or prosecuting any pro- 
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ceedings under the said act. The plaintiff even had the assurance to issue a sub- 
poena against the State itself, and to serve it upon the governor. 

It is needless to say that the Supreme Court made short work of the case on 



It is to be hoped that these two cases may carry the salutary lesson (though it 
is a hard lesson to teach) to Federal judges, and litigants in the Fede 1 courts, 
that there are some imagined wrongs which even a Federal injunction cannot 
reach. The Virginia Law Eegister is heartily in accord with the principles 
and the practice by which Federal courts protect with strong, unsparing hand, 
any infringement of the rights of the citizen guaranteed to him by the United 
States Constitution, or otherwise properly within their jurisdiction, and whether 
the wrong done or threatened be by a single individual or a mob of a thousand. 
But it is a lamentable fact that there is a marked and growing disposition amongst 
the lower Federal courts to amplify their jurisdiction. The maxim, ' Est boni 
judicis ampliare justiliam, non jurigdictionem,' is one of which judges cannot be too 
often reminded, and one which an increasing number of Federal judges seem 
never to have learned. 

The opinion of Mr. Justice Harlan, in the case mentioned, is most instructive 
on the question as to when a suit against a State officer is a suit against the State 
itself. 

"There is a wide difference," says Mr. Justice Harlan, "between a suit against 
individuals, holding official positions under a State, to prevent them, under the 
sanction of an unconstitutional statute, from committing by some positive act a 
wrong or trespass, and a suit against officers of a State merely to test the constitu- 
tionality of a State statute, in the enforcement of which those officers will act only 
by formal judicial proceedings in the courts of the State. In the present case, as 
we have said, neither of the State officers named held any special relation to the 
particular statute alleged to be unconstitutional. They were not expressly directed 
to see to its enforcement. If, because they were law officers of the State, a case 
could be made for the purpose of testing the constitutionality of the statute, by 
an injunction suit brought against them, then the constitutionality of every act 
passed by the legislature could be tested by a suit against the governor and the 
attorney-general, based upon the theory that the former, as the executive of the 
State, was, in a general sense, charged with the execution of all its laws, and the 
latter, as attorney-general, might represent the State in litigation involving the 
enforcement of its statutes. That would be a very convenient way for obtaining 
a speedy judicial determination of questions of constitutional law which may be 
raised by individuals, but it is a mode which cannot be applied to the States of 
the Union consistently with the fundamental principle that they cannot, without 
their assent, be brought into any court at the suit of private persons. If their 
officers commit acts of trespass or wrong to the citizen, they may be individually 
proceeded against for such trespasses or wrongs." 



